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S IN ALL MATTERS where the mainte- 
nance of detailed records is concerned, 
human nature is such that, through sheer bore- 
dom or tediousness, entries proper for inser- 
tion in a ship’s logs are often omitted or im- 
properly made. Under the distressing condi- 
tions which are precipitated when two vessels 
collide, details of essential importance bearing 
directly on the navigation of both vessels are 
often not made the subject of entry in the ap- 
propriate ship’s log, or if made are frequently 
and disastrously erroneous. 

The accuracy and detail with which a vessel’s 
logs are to be maintained are viewed with such 
importance that specific provision is made by 
Federal Statute for their maintenance. These 
requirements are to be found in 46 U. S. C. 201- 
203. 

One of the entries required to be made and 
enumerated in the Statute as Item Number 12 
(Section 201) is as follows: 

“In every case of collision in which it is 
practicable so to do, the master shall, immedi- 
ately after the occurrence, cause a statement 
thereof, and of the circumstances under which 
the collision occurred, to be entered in the 
official log book. Such entries shall be made 
in the manner prescribed in Section 202 of 
this Title and failure to make such entry shall 
subject the offender to the penalties pre- 
scribed by Section 203 of this Title’. 


Section 203, Title 46 provides: 

“If in any case the official log book is not 
kept in the manner required, or if any entry 
directed to be made in any log book is not 
made at the time and in the manner directed, 
the master shall, for each such offense, be 
liable to a penalty of not more than $25; and 
every person who makes or prescribes to be 
made or assists in making, any entry in any 
official log book in respect of any occurrence 
happening previously to the arrival of the 
vessel at her final port of discharge, more 
than 24 hours after such arrival, shall, for 
each offense, be liable to a penalty of not more 
than $150.” 

\ Chapter 7, Section 1, and Chapter 10, Section 
4 of UNITED STATES NAVY REGULATIONS, 1948, 
re in detail for the maintenance of vari- 





THE LEGAL EFFECT OF IMPROPERLY 
MAINTAINED SHIP’S LOGS 


CAPTAIN RICHARD J. HOGAN, USN 


ous categories of logs on a naval vessel. The 
information required for entry in the logs is 
also set forth in detail in NAVPERS 15876 (Rev. 
4-56) “Instructions for Keeping Ship’s Deck 


Log” and by letter from the Judge Advocate 


General of the Navy (Admiralty Division) to 
the Commandants of various Naval Districts 
(see The JAG Journal, November 1956). The 
essential difference between the logs maintained 
by a commercial vessel and those by a naval 
vessel are to be found in the category of entries 
and the type of logs. 

The courts in collision cases before them for 
decision have consistently, frequently, and em- 
phatically set forth their views regarding the 
status and importance of a ship’s log books from 
an evidentiary standpoint. 

There is rarely anything that can be quite so 
disconcerting to an admiralty lawyer when he 
is confronted with investigation and prepara- 
tion of a major collision case for trial than that 
of discovering that those in charge of the ves- 
sel’s navigation have failed to maintain accurate 
logs. His agony, however, knows no bounds 
in the event he ascertains that entries have been 
corrected or perhaps changed, not by lining 
through but rather by erasure with the correc- 
tion or change entered over the erasure. Even 
if the word “changed” or “corrected” is used, 
the effect on the integrity of the entry brought 
about by alteration is usually catastrophic from 
an evidentiary standpoint. 

The following brief resume of the decisions 
of the Federal courts bearing on the matter will, 
it is believed, suffice to stress to the commanding 
officers of naval vessels, the necessity for com- 
plying with Navy Regulations and NAVPERS 
15876 as they apply to the accurate maintenance 
of ship’s log books. It will illustrate the difficul- 
ties encountered by the United States in estab- 
lishing a defense for the naval vessel. The fact 
that the naval vessel’s position in the case may 
be indefensible is only one aspect of the matter, 
for by the same token any ability of the United 
States to prove affirmatively a case against the 
offending vessel may well be completely nullified. 

The frequency of incidents wherein a naval 
vessel’s logs have been found to contain misin- 
formation, erroneous entries, and erasures of 
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entries is not statistically important. Let it 
suffice to say that there have not been any large 
number of such incidents. Those instances have 
resulted, however, in the naval vessel being 
placed in an indefensible position and those re- 
sponsible for her navigation subjected to casti- 
gation by the courts. 

In the case of The Chicago-Silverpalm, the 
facts found were that U.S.S. Chicago, bound for 
San Francisco, sought to avoid a merchant ship, 
the Albion Star, by steering to port. On this 
course, she emerged on a northerly but converg- 
ing course from a fog bank on her starboard 
hand. In this maneuver, she met and collided 
with a merchant ship, the Silverpalm, bound for 
San Pedro, which suddenly emerged from the 
fog along the “edge” of which Chicago had been 
steaming for at least 8 or 9 minutes. Three of 
Chicago’s 8 officers were killed. Aside from the 
many factual issues before the court, one out- 
standing matter was presented for considera- 
tion. Chicago’s log books showed alteration of 
nine entries therein, by erasure and substitution, 
all relating to critical maneuvers of Chicago 
leading up to and immediately prior to the 
moment of collision. The decision of the Ninth 
Circuit Court of Appeals dealt at great length 
with the matter of the erasures and alterations 
in the log. It stated as follows: 

“The importance of the log book entries in 
determining marine causes has always been 
recognized by courts of admiralty. The alter- 
ation of log books by erasure and substitution 
(here, as later shown, in nine pertinent entries 
of the maneuvers to the collision) has long 
been condemned in courts of admiralty. It not 
only casts suspicion on the whole case of the 

vessel, but creates a strong presumption that 

the erased matter was adverse to her conten- 
tion.” 

The Court’s opinion in the Chicago-Silverpalm 
case represents a classic example of the situation 
which commanding officers must be alert to 
avoid. 

The courts have held that failure to log sig- 
nificant facts constitutes evidence of untruth. 
In The Alpha,? the court stated: 

“Although required by law, the Master 
made no entry in the log * * *. The failure 
to make an appropriate log entry, where it is 
reasonable to foresee that the ship’s liability 
may later be questioned certainly creates an 
inference against the ship’s defense, especially 
where no reasonable explanation is given for 
the absence of such entries.” 


In The Buenos Aires,’ there was a question as 
to whether the Windrush, a sailing vessel with 
which the Buenos Aires collided, was displaying 
a green side light. Whether or not, as a matter 
of fact, she was displaying her green side light, 
would in the opinion of the court, have been 
decisive of the case. The court stated: 

“This court concedes it to be decisive. But 
if it is to be decisive and no green light was 
displayed by the bark, as required by law, 
those in command of the steamer certainly 
would have had the absence of the light at the 
time of collision strongly impressed upon their 
mind, and the absence of the light would have 
been noted in the log of the steamer. But no 
such entry inthelog wasmade. And this not- 
withstanding the statutes of the United States 
provide: ‘In every case of collision in which 
it is practicable so to do the master shall, im- 
mediately after the occurrence, cause a state- 
ment thereof, and of the circumstances under 
which the same occurred, to be entered in the 
official log book’.” 

In The Ernest H. Meyer,‘ a case involving a 
collision between the Meyer and the Eureka 
(two merchant vessels), an entry in the 
Eureka’s engine room log had been altered by 
erasure. This entry was made in a six-minute 
period before the collision. The speed of the 
Eureka in a dense fog immediately prior to col- 
lision was at issue. Counsel representing the 
Meyer urged the Court to infer from the fact 
of erasure and alteration that if the true facts 
(original entry in the log) were entered in the 


log they would be unfavorable to the Eureka. | 


The Court stated: 

“We find that there had been a vigorous at- 
tempt to erase the bell entry controlling the 
speed at visibility, and to substitute one which 
would indicate that the Eureka at the point 
of visibility was almost dead in the water. 

“Erroneous scratch log entries are properly 
corrected where the original entry is left 
clear. That it is wrong to erase entries is a 
matter of common knowledge among ships’ 
officers. The historic requirement for the 
keeping and publication of an accurate record 
of the ship’s navigation orders and maneu- 
vers, and the admiralty courts insistence on 
the integrity of such a record has been long 
established. 

“The legitimate inference in all such cases 
is that, if the true facts were entered in the 
log they would be unfavorable to the vessel. 
It is this ‘inference’ we have applied in solving 
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- 94 F, 2d 754, 1937. 
. 44 F. Supp. 809, 1942. 
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3. 5 F. 2d 425, 1924. 
4, 84 F. 2d 496, 1936. 
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this case”. Munson Steamship Line vs. Mira- - 


mar Steamship Co., 167 Fed. 960. 

The strong feeling of the Federal courts as 
they relate to the matter of deceptive logs from 
an evidentiary standpoint was summed up by 
Judge Benedict, at an early date, in the case of 
The Tillie. 

“If possible, it ought never to happen that 
a case sought to be supported by a fabricated 
log book should succeed; and while charges 
of this kind are not to be listened to unless 
based upon strong evidence, if they are sup- 
ported by testimony and remain unanswered 
on the evidence, they compel an adverse 
decree”. 

The case of The Tillie was appealed to the Cir- 
cuit Court, New York. Judge Hunt, in that 
court’s opinion, commented with respect to the 
log book of the Tillie as follows: 

“The testimony afforded by a log book is 
usually entitled to much respect. The log 
book of the Tillie offered in evidence, is sur- 
rounded by so much doubt, and, to use a mild 
term, so many mistakes and discrepancies in 
relation to it are presented, and its internal 
appearance is so suspicious, that it must be 
entirely rejected.” ® 
In a more recent decision,’ the court sums 

5. 28 Fed. Cas. No. 14,048, 1874. 


6. 23 Fed. Cas. No. 14,049, 1876. 


7. Cape Horn Steamship Corporation vs. Texas Company, 152 F. Supp. 
33, 1957. 





up the problem when it states clearly and 
succinctly : 

“In support of its contention that the col- 
lisions actually happened, libellant relies on 
the log entries * * *. The proof shows that 
the smooth log of the vessel, which is intended 
to be an exact duplicate of the rough log, was 
made, * * * several days, perhaps more than 
a week, after the collisions, and the smooth 
log does not contain the collision entries. 
Beck testified that in making the smooth log he 
copied the rough log. When confronted with 
the smooth log as prepared by him and the 
rough log containing the collision entries, he 
was forced to admit that at the time he copied 
the rough log in making the smooth log, the 
collision entries were not in it. * * * Just 
when the collision entries were placed in the 
rough log is a matter of conjecture. Courts 
many times have inveighed against parties 
who fabricate documents and then perjure 
themselves to support them. Warner Barnes 
and Co. vs. Kokosai Kisen Kabushiki Kaisha, 
102 Fed 2nd 450; Chicago-Silverpalm, 94 Fed 
2nd 754, 762. It would serve very little pur- 
pose to add more to what has already been 
written. Suffice it to say that under the law 
of the sea, when a party comes into court with 
log entries which will not stand the test of 
credibility, the party’s chance of success in 
the litigation is little short of non-existent.” 





RECENT DECISIONS OF THE COMPTROLLER GENERAL 


MILITARY PERSONNEL—Additional pay—Sources other than the 
United States—Honorariums for speeches— 


@ A check which was received by an Army officer as an 
honorarium for a lecture he was designated to give in 
his capacity as an officer on active duty constitutes 
earnings in excess of regular pay and allowances which 
belongs to the United States as employer. The officer 
is required to endorse the check for deposit into the 
Treasury. CompGen Decision B-131371, 17 July 1957. 


MILITARY PERSONNEL—Dual employment prohibition—Retired reg- 
ular Army officer appointed as reserve officer 


e@ A retired regular Army officer who is appointed as 
a reserve officer in an assigned status is regarded as 
holding two offices within the meaning of the dual office 
prohibition in section 2 of the Act of July 31, 1894, 5 
U. S. C. 62, and the exemption in section 29 of the Act 
of August 10, 1956, 70A Stat. 632, refers only to Fed- 
eral civilian employment of a reservist and is not 
applicable to a dual military status. (Comp. Gen. dec. 
B-131514 of July 22, 1957) 


Prepared by the Finance and Taxation Branch 
Office of the Judge Advocate General 


MILITARY PERSONNEL—Fleet Reservist—Active Duty After Transfer 
to Fleet Reserve—Basic Pay Factor 


@ A Navy enlisted man whose service prior to transfer 
to the Fleet Reserve and active duty after transfer 
totaled more than 21% years but less than 22 years is 
entitled, under section 516 of the Career Compensation 
Act of 1949, to have his retainer pay computed on the 
basis of active-duty pay for service of over 22 years on 
his subsequent release to inactive duty. That section 
provides that, on release from active duty performed 
after transfer to the Fleet Reserve, an individual’s basic 
pay factor shall be the same as if he had at that time 
been transferred to the Fleet Reserve with service 
exactly equal tc the aggregate of his service prior to 
transfer plus the period of active duty. (Comp. Gen. 
dec. B—132020 of July 25, 1957) 


MILITARY PERSONNEL—National Guard—Duty in lieu of drills— 

Training school attendance 

@A National Guard officer who performs equivalent 

training in lieu of drills held by his unit while he is 
(Continued on page 11) 
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SECRETARY GATES “TAPECUTS” 


The following editorial appeared in the January 24, 1958, edi- 
tion of the New Orleans States, a newspaper which is published 
in New Orleans, Lovisiana. It presents an outstanding example 
by the Secretary of the Navy of how to TAPECUT: 


“HOW TO CUT RED TAPE” 


“Occasionally a glimmer of hope filters through the 
maze of bureaucratic red tape in Washington. Navy 
Secretary Gates tells of one such instance. 

“It seems that he received a telephone call from a 
woman resident and a letter from the business editor of 
the Charleston Daily Mail, both complaining that a 
traffic light near the naval ordnance plant in that vicin- 
ity burned 24 hours but was actually needed only two 
hours. 

“Ordinarily, the formal request would have been 
routed to the bureau of ordnance for study and recom- 
mendations. Perhaps the bureau of public works would 
have been consulted and a traffic survey authorized. 

“It isn’t inconceivable that some congressional com- 
mittee would have gotten into the act along about this 
point, arranging a local hearing * * * More study, rec- 
ommendations, endorsements, orders, file slips, endorse- 
ments, surveys, correspondence, official forms and more 
endorsements. 

“But [Secretary] Gates was suddenly appalled over 
the ponderous machinery he was about to set into 
motion. So, in his own words, ‘I took up the file slip 
(attached to the letter) and after the word ‘Reply,’ I 
wrote in pencil, ‘Turn off the damn light.’ ’ 

“The Secretary deserves the Congressional Medal of 
Honor. Anybody care to file the recommendation, to- 
gether with initial endorsements?” 


NOTICE 
TRAINING MATERIAL 


Certain information contained in Navy training mate- 
rial on the subject of the Uniform Code of Military 
Justice is no longer correct as a result of a number of 
recent decisions by the United States Court of Military 
Appeals. In fact, some of the procedures set forth are 
prejudicial error. An example is the training film 
General Court-Martial, film No. MN 7 B 19 E. 

In that film, reference is made to the MCM 1951 pro- 
vision concerning desertion that “if the condition of 
absence without authority is much prolonged and there 
is no satisfactory explanation of it, the court will be 
justified in inferring from that alone an intent to re- 
main absent permanently.” This provision has been 
overruled and instructing a court-martial to this effect 
is prejudicial error. See U. S. v. Cothern, 8 USCMA 
158, 23 CMR 382, and U.S. v. Soccio, 8 USCMA 477, 24 
CMR 287. Also, reference is made to members of a 
court-martial examining the Manual during closed 
deliberations. This is now prohibited. See U. S. v. 
Reinhart, 8 USCMA 402, CMR 212 and U.S. v. Elliott,— 
USCMA—, —CMR—. In addition, court-martial mem- 
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bers are portrayed consideraing Department of the Navy 
directives during closed deliberations on the sentence. 
This practice falls under the Court’s proscription 
against command influence. See U. S. v. Fowle, 7 
USCMA 349, 22 CMR 139; U.S. v. Estrada, 7 USCMA 
635, 23 CMR 79; U. S. v. Schultz, 8 USCMA 129, 23 
CMR 358; ete. 

All activities using training materials dealing with 
the Uniform Code of Military Justice are urged to in- 
sure that the material reflects, either by change or by 
clear explanation, decisions of the United States Court 
of Military Appeals. 


LIABILITY FOR PERSONAL PROPERTY TAXES 


Pertinent portions of a letter addressed by the Judge 
Advocate General to the State Tax Commissioner of 
Virginia are as follows: 

“* * * [This problem concerns the] liability of a 
naval officer for Virginia personal property taxes. The 
officer, Commander * * * [W], is a domiciliary of Cali- 
fornia and pays applicable taxes to that State. He was 
originally ordered to duty in this area by being assigned 
to the Bureau of Ordnance. He purchased a house in 
Falls Church to have a place to live, but has done every- 
thing necessary to retain his legal residence or domicile 
in California. In August 1956 he was transferred, on 
short notice, to sea duty * * *. The home port of * * * 
{his ship] is Norfolk, Virginia. Commander and Mrs. 
[W] have their 5 children registered in parochial (non- 
public) schools in this area and since Commander [W] 
is able to come to Falls Church any week end his ship 
is in port in Norfolk or within week end commuting 
distance, he has not moved his family. 

“* * * [The] Commissioner of the Revenue of Falls 
Church, has advised the [W’s] that you have made a 
ruling on this type case which requires payment of per- 
sonal property taxes on Commander [W’s] personal 
property located in Falls Church. 

“If you have ruled that Section 514 of the Soldiers’ 
and Sailors’ Civil Relief Act of 1940 (50 USCA, App. 
574), applies only if a serviceman is actually living in 
the immediate area or close vicinity of his duty station, 
I hope that you will reconsider or modify that ruling. 

“As you know, Section 514 of the Relief Act provides: 

‘For the purposes of taxation in respect of any 
person, or his personal property * * * by any State 

* * * or political subdivision * * * such person shall 

not be deemed to have lost his residence or domicile 

in any State * * * or political subdivision * * * 

solely by reason of being absent therefrom in com- 

pliance with military or naval orders, or to have 
acquired a residence or domicile * * * in any other 

State * * * or political subsidivision * * * solely by 

reason of being so absent. For the purposes of tax- 

ation in respect of personal property * * * of any 
such person by any State * * * or political sub- 
division * * * of which such person is not a resident 
or in which he is not domiciled * * * personal prop- 


(Continued on page 12) 
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NEGLIGENT HOMICIDE UNDER ARTICLE 
134, UCM) 


LIEUTENANT (jg) STEPHEN A. KLEIN, USNR 


NE OF THE OLDEST PRINCIPLES of criminal 
law is that a crime occurs only when a 
wrongful act is done by someone conscious of its 
wrongful nature or intending todo harm. This 
follows from the traditional view of the criminal 
as one who purposely defies and violates ordi- 
nary morality and laws of God and man for his 
own selfish ends. The aim of the law, then, is to 
punish him for his wrongful act and to demon- 
strate, for his and the general benefit, not only 
that his act was evil and wrong but also that it 
does not pay. A premise underlying this notion 
is the belief that the criminal knows what is 
right and has of his own free will chosen to do 
wrong. 

Science, technology and freedom have com- 
bined to make our society more complex, more 
interdependent, and more active than ever be- 
fore. This increases the dangers to persons and 
property created by irresponsible conduct. A 
careless locomotive engineer can do more dam- 
age than a careless horse-cart driver. That 
people use reasonable care to prevent harm to 
others being caused by their activities has be- 
come almost as important as that they do not 
intentionally harm others. As a result, to dis- 
courage carelessness, there has emerged in the 
civilian sphere “a now familiar type of legisla- 
tion whereby penalties serve as effective means 
of regulation. Such legislation dispenses with 
the conventional requirement for criminal con- 
duct-awareness of some wrongdoing. In the 
interest of the greater good it puts the burden 
of acting at hazard upon a person otherwise 
innocent but standing in responsible relation to 
a public danger.” ? 

1. a) U.S. v. Dotterweich, 320 US 277, 1943. 

b) Sayre, Public Welfare Offenses, 33 Col L. Rev. 55, concludes 
that these offenses not requiring any criminal intent or 
knowledge fall into the following general groups: 

(1) Illegal sales of intoxicating liquor; 

(2) Sales of impure or adulterated goods or drugs; 

(3) Sales of misbranded articles; 

(4) Violations of Anti-Narcotic Acts; 

(5) Criminal nuisances; 

(6) Violations of traffic regulations; 

(7) Violations of motor vehicle laws; 

(8) Violations of general policy regulations, passed for 
the safety, health or well being of the community. 

c) However, the regulatory scheme of the statute must be rea- 


sonably related to its legitimate aims and reasonably re- 
stricted to the evil with which it is said te deal. Butler v. 


Michigan, 352 US 380, 1957. 





Certainly, the need for care and diligence in 
the handling of complex and dangerous equip- 
ment is as great in the military as in the civilian 
community. As a result, a number of offenses 
under the Uniform Code of Military Justice are 
based upon simple negligence on the part of the 
defendant.? Thus, both in civilian and in mili- 
tary life, a person may be criminally liable, 
whether or not he had any criminal intent or 
knew he was doing anything wrong, where he 
“does not perform the duty imposed upon him by 
the law. This duty may be to act affirmatively 
in a certain manner or not to perform a forbid- 
den act. In either case, the basis for criminal 
liability in this type of offense is negligence,— 
the failure, under a particular set of circum- 
stances, to use reasonable care. If, in the light 
of all those circumstances, the defendant acted 
as a reasonably prudent man would have, or was 
legally insane, he will not be held criminally 
responsible.* 

Civilian and military courts are sometimes 
reluctant to hold individuals liable without 


d) Once it is shown that a reasonable man in the accused’s posi- 
tion should have been aware of the existence of the statutory 
duty and that the defendant did not comply, an inference of 
negligence is raised and the burden is put on the defendant 
to show that such noncompliance was not his own fault. See 
U. S. v. Thompson, 2 USCMA 460, 9 CMR 90. 

2. Examples of such statutory offenses under the Uniform Code of 
Military Justice requiring only simple negligence for their com- 
mission are Art. 87, (Missing Movement through Neglect), Art. 
108, (Damaging, Destroying or Losing Military Property of the 
United States through Neglect), and Art. 110 (Negligently Haz- 
arding a vessel). 

3. a) A penal law is not valid where it makes an act criminal that 
the utmost care and circumspection would not enable one to 
avoid. State v. Strasburg, 110 P. 1020, 1910. 
The legislature can not make criminal the nonperformance of 
an act where performance by the person charged herewith is 
impossible. Port Huron v. Jenkinson, 43 N. W. 923, 1889. 
The standards set up by the statute, its mandates, must be 
“sufficiently explicit to inform those who are subject to it 
what conduct on their part will render them liable to its 
penalties * * *. And a statute which either forbids or re- 
quires the doing of an act in terms so vague that men of 
common intelligence must necessarily guess at its meaning and 
differ as to its application violates the first essential of due 
due process of law.” Conally v. General Construction Com- 
pany, 269 US 385, 391, 1926. 
A legally insane person is no more criminally liable for this 
type of offense that he would be for one requiring a specific 
criminal intent. “Whatever the power may be in the legisla- 
tive to eliminate the element of intent from criminal liability, 
we are of the opinion that such power cannot be exercised to 
the extent of preventing one accused of crime from invoking 
the defense of his insanity at the time of committing the act 
charged, and offering evidence thereof before the jury.” 
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criminal intent or knowledge.* Nevertheless. 
the Court of Military Appeals has held that 
causing the death of a human being by one’s 
simple negligence may constitute a violation of 
Article 134 of the Uniform Code of Military 
Justice.» The purpose of this article is to de- 
lineate the scope of that military law offense, 
“negligent homicide,” under Article 134, and to 
discuss some of the cases and problems that have 
arisen or are likely to arise in connection with it. 


ARTICLE 134 


Since “negligent homicide” is a military law 
offense only insofar as it violates Article 134, 
an understanding of that article is essential to 
an understanding of the offense. Article 134, 
the general article, makes criminal three distinct 
types of conduct: (1) 11 disorders and neglects 
to the prejudice of good order and discipline in 
the armed forces; (2) all conduct of a nature 
to bring discredit on the armed forces; and (3) 
crimes and offenses not capital.* It is well set- 
tled that the last category includes only those 
acts or omissions which are denounced as crimes 
or offenses by enactments of Congress or under 
authority of Congress and made triable in the 
Federal civil courts." However, the scope of the 
first and second Article 134 categories is less 
clear. In fact, their application has been chal- 
lenged as unconstitutional on ground of being 
so vague and uncertain as to constitute trial 


4. Baender v. Barnett, 255 US 224, 1921 (“Possession, without law- 
ful authority” interpreted to require a willing and conscious 
possession) ; Morisette v. United States, 342 US 246, 1951 (“Know- 
ingly convert” interpreted to require a specific larcenous intent) ; 
U. S. v. Lampkins, 4 USCMA 31, 15 CMR 31 (refusal to recognize 
possession of marihuana as a military law offense); U. S. v. 
Downard, 6 USCMA 538, 20 CMR 254 (refusal to recognize simple 
negligence in failing to maintain sufficient funds on deposit to 
pay a check as a military law offense) ; U. S. v. Kirksey, 6 USCMA 
556, 20 CMR 272 (refusal to recognize simple negligence in failing 
to pay a just debt as a military law offense) ; ACM 5666, Eagleson, 
11 CMR 853 (refusal to recognize simple negligence in the oper- 
ation of a motor vehicle, thereby causing nonfatal injury to 
another person as a military law offense). 

5. U. S. v. Kirchner, 1 USCMA 477, 4 CMR 69. The Table of Maxi- 
mum Punishments, MCM 1951, par. 127c authorizes a Bad Conduct 
Discharge and one (1) year confinement at hard labor for this 
offense. The Court expressly refused to base recognition of this 
offense on the articles of the Code relating to murder and 
manslaughter. 

6. Article 134, by its terms, applies only to those persons subject 
to the UCMJ. Also, Article 134 does not apply to conduct made 
criminal by or to an area entirely covered by another Article of 
the Code. U.S. v. Norris, 2 USCMA 236; U. S. v. Johnson, 3 
USCMA 174, 11 CMR 174; U. S. v. Deller, 3 USCMA 409, 12 
CMR 165. 

7. MCM 1951, par. 213. The non-capital offenses referred to include 
both those which are proscribed wherever committed and those 
applicable only to particular areas, such as the District of 
Columbia, a territory, or a federal reservation where local law 
is made federal law by the operation of the Assimilative Crimes 
Act, 18 USC 13. Of course, violation of federal law having only 
local origin and application can only be charged if the act 
alleged occurred within the geographical limits of that particular 
local area. 
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thereunder a deprivation of due process of law. 
The Court of Military Appeals has rejected this 
contention,® reasoning that the general article: 
“* * * TI[s no novelty to service criminal law 
* * * Qn the contrary, it has been part of our 
military law since 1775, and directly traces its 
origin to British Sources * * *. It must be 
judged, therefore, not in vacuo, but in the con- 
text in which the years have placed it * * *. 
That the clauses under scrutiny have acquired 
the core of a settled and understandable content 
of meaning is clear from the no less than forty- 
seven different offenses cognizable thereunder 
explicitly included in the Table of Maximum 
Punishments of the Manual for Courts-Martial, 
United States, 1951, para. 127c, pp. 224-227. 
Accordingly, we conclude that the Article estab- 
lishes a standard ‘well enough known to enable 
those within * * * (its) reach to correctly ap- 
ply them.’ A certain minimum element of in- 
distinction remains which, in legislation of this 
entirely defensible character, can never be ex- 
punged completely, and must be dealt with on a 
case-by-case basis. * * *.2 This can be accom- 
plished readily and properly in accordance with 
respectable analogues developed in courts of the 
civilian scheme. This latent and inescapable 
ambiguity cannot, in view of the recognized and 
measurable standard of the Article, be fatal, for 
‘the law is full of instances where man’s fate de- 
pends on his estimating rightly—some matter 
of degree.’ ” 

Negligent homicide is one of the offenses ex- 
plicitly included in the Table of Maximum Pun- 
ishments. As such, it and the other specific types 
of misconduct listed under Article 134 in the 
Table and in Appendix 6c, of the Manual for 
Courts-Martial, 1951, do not constitute a body 
of executive-created crimes, but merely reflect 
types of instances that have, in the past, been 
judicially held to be sufficiently service-damag- 
ing to meet the statutory test.° An element of 
each of these offenses is “that, under the circum- 
stances, the conduct of the accused was to the 
prejudice of good order and discipline in the 
armed forces or was of a nature to bring dis- 
credit upon the armed forces.” " This element 
is not satisfied where the conduct is conjecturally 
or remotely prejudicial to service good order and 


discipline or possibly injurious to service repu-— 





8. U.S. v. Frantz, 2 USCMA 161, 7 CMR 37. 


9. At this point the opinion cites Kirchman v. U. S., 256 US 363, | 


1921, a case in which the principle that “while criminal statutes 
are to be given a reasonable construction, ambiguities are not 
to be solved so as to embrace offenses not clearly within the 
law”, was stressed and upheld. 

10. U.S. v. Holt, 7 USCMA 617, 23 CMR 81. 

11. Department of the Army Pamphlet No. 27-9, The Law Officer, 
incorporates this in all instructions on Article 134 offenses. 
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tation. It is only where the conduct is directly 
and palpably harmful to service discipline or 
reputation that an Article 134 offense is com- 
mitted.” 

In the Kirchner case, the court had “no doubt 
of the fundamental propriety of punishing— 
under Article 134—a killing resulting from 
simple negligence in the handling of firearms.” 
The offense occurred on a ship and the victim 
was a fellow marine. Clearly military order and 
discipline were affected. A conviction under 
Article 134 on a charge of negligent homicide, 
then, apparently requires a death caused by the 
defendant’s negligence, the incident having a 
directly adverse impact upon military good order 
or discipline.* 


NEGLIGENT HOMICIDE 

Negligence—The Manual has this to say about 
negligence: “Negligence is a relative term. It 
is defined in law as the absence of due care. 
The legal standard of care is that which would 
have been taken by a reasonably prudent man 
in the same or similar circumstances. This test 
applies the standard required of persons acting 
in the capacity in which the accused was acting. 
Thus, if the accused is an officer, the test will be, 
‘How would a reasonably prudent officer have 
acted?’” * This is the common civilian “simple 
negligence” required to impose tort liability and 
should be carefully distinguished from the 
“gross negligence” or recklessness required to 
make out involuntary manslaughter. A “rea- 
sonably prudent man” is held to a fairly high 
standard of knowledge, investigation, and fore- 
handedness in regard to safety regulations, con- 
ditions, and potentialities. He is diligent, alert, 


12. See U. S. v. Snyder, 1 USCMA 423, 4 CMR 15; CM 362540, Walters, 
11 CMR 355; ACM 5666, Eagleson, 11 CMR 893; MCM 1951, par. 
213a; Legal and Legislative Basis, MCM 1951, p. 295. 

13. U. S. v. Kirchner, 1 USCMA 477, 14 CMR 69. In this case the 
court upheld the MCM, 1951, and Army and Air Force practice 
against pre-UCMJ Navy practice. It is interesting to note that 
the Army predecessor to Article 134, (A. W. 96), is in the same 
phraseology as Article 134 while the Navy General Article (AGN, 
Article 22) merely referred to “all offenses not specified in the 
foregoing articles”. The court said: “* * * [We] cannot rec- 
ognize negligent homicide as an offense when committed by a 
soldier or airman, but not an offense when committed by a sailor’’. 
The argument, apparently, was not made or considered that 
Articles 118 and 119, UCMJ, (Murder and Manslaughter) cover 
the entire field of military criminal homicide and that therefore 
no homicide charges are proper under Article 134, (cf. cases cited, 
Note 6, supra). 

14. a) The exception to this rule is in the case of local negligent 

homicide laws. If these laws are federal “crimes or offenses 

not capital”, their violation is an offense under Article 134 

even without any direct service-damaging effect. (See Note 

7, supra). 

Violation of a local, state or foreign law, though a relevant 

consideration, is not necessarily, per se, service discrediting or 

discipline prejudicing within the meaning of Article 134. 

U. S. v. Grosso, 7 USCMA 566; 23 CMR 30; ACM 5583, Fox, 

6 CMR 533; ACM 8037, Freeman, 15 CMR 639. 

15. See MCM 1951, par. 175b Cf. MCM 1951, par. 198b. 
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- inefficient manner * * *, 


and considerate of the rights of others. He 
“represents a community ideal of reasonable 
behavior” and always reasonably weighs “the 
magnitude of the risk of harm against the utility 
of (his) conduct.” He “anticipates the ordinary 
occasional negligence of others” and is careful 
to observe safety rules and precautions. If the 
defendent, in fact, has knowledge, skill, or in- 
telligence superior to that of the ordinary man, 
the law demands of him conduct consistent with 
his talents.” 

As far as negligence growing out of duties 
imposed by regulation, lawful order, or custom 
of the service is concerned, the proper test would 
seem to be that discussed in connection with the 
offense of “Dereliction in the Performance of 
Duties”..*7 Negligence would be made out when 
the defendant negligently fails to perform his 
duties, “or when he performs them in a culpably 
When the nonper- 
formance is the result of a lack of ordinary care, 
the omission is negligent. Culpable inefficiency 
is inefficiency for which there is no reasonable or 
just excuse. Thus, if it appears that the ac- 
cused had the ability and opportunity to perform 
his duties efficiently, but performed them ineffi- 
ciently nevertheless, he may be found guilty 
* * *. However, an accused may not be—pun- 
ished—if his failure in the performance of his 
duties is caused by ineptitude rather than by— 
negligence or culpable inefficiency.” ** Thus, 
where a man is assigned duties and honestly and 
diligently, to the best of his abilities, tries to 
perform them with due regard for the safety of 
others, and the results are nevertheless unsatis- 
factory, he is not at fault and is not criminally 
liable merely because he failed to act as a reason- 
ably prudent qualified man would have. This 
consideration becomes of increasing importance 
with the greater complexity of duties and ap- 
paratus and the scarcity of adequately trained 
personnel. 

In non-duty situations the test is the standard 
of care for the safety of others that would have 
been exercised by a reasonably prudent ordinary 
man in the same situation, regardless of the 
capabilities of the accused. The theory here is 
that where the accused voluntarily embarks on 
a certain course of action or puts himself in a 
certain situation, it is proper to hold him to the 
standard of a reasonably prudent qualified man 
in the same situation. A novice driver of a 
private automobile, then, or one with slow re- 


16. For a more complete discussion of the law of negligence, see 
Prosser on Torts; Restatement of the Law (Torts); and Ameri- 
can Jurisprudence, Vol. 38 (Negligence). 

17. Art. 92 (3), UCMJ. 

18. Par. 171c, MCM, 1951. 





MARCH 1958 








flexes may be criminally responsible for a failure 
to drive as well as an ordinary reasonably pru- 
dent driver would have. Voluntarily induced 
drunkenness would certainly not be an excuse 
for simple negligence.” 

In every case the court must consider the 
knowledge, capabilities and judgment attribut- 
able to the defendent at the time of his conduct 
and determine whether his actions measured up 
to the standard required of him. His failure to 
so act, like all other elements, must be proven 
beyond a reasonable doubt and it is well to recog- 
nize that in any situation a number of choices 
which are not unreasonable may be present. 
The mere fact that the accused did not make the 
best one or the one that the court members would 
have made does not make his conduct negligent.” 


CAUSING DEATH 


Assuming that the accused’s negligence has 
been established, it must be clearly proved that 
his negligence caused the death of the victim 
named or described in the specification. Of 
course, there are many causes which shape every 
event. The negligence need not be the sole cause 
of death, but it must be a major one. The initial 
test of causal connection is: “If the accused had 
not been negligent but had acted as a reasonably 
prudent man, would the victim’s death have oc- 
curred as it did nevertheless?” If the answer is 
affirmative it is obvious that there is no signifi- 
cant causal relation between the negligence and 
the death." A negligent failure to have inopera- 


19. See CM 360337, Beardsley, 9 CMR 458. But see Note 3, Supra. 

20. U. S. v. Perruccio, 4 USCMA 28, 15 CMR 28. An honest and 
reasonable mistake of fact is a defense to a charge of negligent 
homicide. CM 364058, Flaherty, 12 CMR 466. In this case the 
accused was the ranking noncommissioned officer in charge of a 
truck transporting trainees. He had never driven a vehicle in 
his lifetime. Before the truck started down a 400-yard grade it 
was going between 25-30 mph. The speed limit was 25 mph, but 
there was no evidence that this was known to the accused. About 
three-quarters of the way down the hill the truck had accelerated 
its speed to about 45 mph and then at the bottom of the hill, 
plunged through a bridge into a creek and six of the persons in 
the truck were killed. The accused attempted to get out of the 
vehicle in the last few seconds before the accident. He was con- 
victed of negligent homicide and negligent damage of military 
property of the United States. The board of review set aside 
the conviction and dismissed the charges, holding that in view 
of the fact that the accused had no knowledge about driving a 
vehicle, and also that there were only about 8% seconds elapsed 
between the time it was apparent there was something wrong 
and the truck hit the bridge, it cannot be said that the accused’s 
failure to speak up and instruct the driver when he realized 
something was wrong was negligent, especially where it can be 
assumed that the driver was doing everything he possibly could 
do at that time and within his ability to get the truck under 
control. The board concluded that the accused’s attempt to get 
out of the vehicle at the last moment did not constitute dereliction 
of his duties toward his men and that there was no evidence 
that the accused omitted to do anything required of him. 

It is interesting to note that the board weighed heavily the 
fact that the accused had never driven an automobile, an ap- 
parently irrelevant consideration under a strictly impersonal, 
reasonable man test. 

21. In the Flaherty case, 12 CMR 466, the board of review used this 


JAG JOURNAL 





10 


tive automobile headlights repaired could not be 
said to have caused an accident occurring 
in bright daylight when use of lights was 
unnecessary. 

Expert medical testimony may be needed to 
establish the cause of death. Even if the ac- 
cused’s actions are shown to be a contributing 
factor in the death, the question remains as to 
whether the result can be said to be a “natural 
and probable consequence” of his negligence or 
whether it was a freakish and highly unlikely 
consequence. In the latter event, the courts are 
reluctant to hold the defendent criminally liable 
for the death. However, it is well settled that 
mere contributory negligence on the part of the 
victim or a third person is not a defense to a 
charge of negligent homicide.”* 


test; holding that, even assuming that Flaherty was negligent in 

not instructing the driver when he became aware of the danger, 

this negligence could not be said to be a proximate or contributing 
cause of the accident because there was no evidence that any 
instructions at that time could have prevented the accident. 

Similarly, though violation of a safety or traffic regulation or 
order may be relevant in establishing the defendant’s negligence, 
it would not seem to have any logical bearing on the casual rela- 
lation between such negligence and the victim’s death. There 
is no presumption that any negligence, even though gross or 
violative of well known safety rules caused an accident. The 
court must find this element beyond a reasonable doubt. 

22. a) In U. S. v. Russell, 3 USCMA 696, 14 CMR 114, the Court 
of Military Appeals held that contributory negligence on the 
part of the victim was no defense as his death was “directly 
attributable to” and the “natural and probable consequence” 
of the defendant’s negligence. In ACM 6585, Robinson, 12 
CMR 860, a board of review held that possible negligence con- 
tributing to the victim’s death on the part of a third person 
was not a defense as the defendant’s negligence was the 
“proximate cause” of the death. It defined “proximate cause” 
as a sole or contributing, necessary cause, unbroken by an 
efficient, intervening, superseding cause. In CM 394089, Hill, 
17 CMR 385, wherein the effect of the victim’s possible con- 
tributory negligence was in issue, a board of review held that 
an instruction to the effect that, “‘the court must find that the 
victim’s death was ‘unlawfully caused’ by a negligent act 
or omission of the defendant”, was prejudicially inadequate. 
The board indicated that an instruction to the effect that, “the 
court must find that a reasonably prudent man under the cir- 
cumstances would reasonably have foreseen that injury to 
the victim might probably result from the negligence”, is a 
proper instruction. The Court of Military Appeals, by their 
language in the Russell case (supra), seems to have indi- 
cated that both the “proximate cause” test (Robinson) of 
whether there was a later saving major cause and the “rea- 
sonable foreseeability” test (Hill) of whether the ultimate 
result was a realization of the danger that originally made 
the defendant’s conduct negligent are relevant considerations 
in evaluating the causal relation between the victim’s death 
and the defendant’s negligence. 

b) It is interesting to note that this position conforms with that 
of the Naval Supplement. 1955 NS MCM, 0405b, speaking of 
misconduct determinations, requires that it be found that the 
injury: 

ss eds | 

““(2) was either immediately caused by the act under con- 
sideration, or set other events in motion, all constituting 
* natural and continuous chain of events, which caused 
the death, injury or disease; and 

“*(3) was the reasonably foreseeable or the likely result 
of such ,act. As indicated above, the wrongful conduct 
must be found to be a proximate cause of the death, in- 
jury or disease and to be a proximate cause, the wrongful 
condact must have been such that it could have been 
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SERVICE DAMAGING 


What is the service discrediting or discipline 


prejudicing feature of a negligently caused hom- 

icide? Is every death negligently caused by a 

person subject to the Code, a violation of Article 

134? When a death occurs as the result of a 

dereliction in the performance of military du- 

ties, the prejudice to military good order and 
discipline is clear. If the victim is a civilian or 
the case is widely publicized, discredit is likely 
to be brought on the Armed Forces as well. Itis 
only when the negligent act or omission is an 

off-duty one that the statutory tests present a 

real problem. 

It has been said that the real factor causing 
the discredit to the Armed Forces is the homicide 
itself. Where the homicide is caused by negli- 
gence of the accused, that negligence is deemed 
to be a sufficient basis for criminal liability as 
conduct of a nature to bring discredit upon the 
armed forces.”7 In view of the fact that the 
injury to service discipline or reputation must 
be direct and palpable, a better analysis would 
seem to be that, in a non-duty type case, all the 
circumstances and results surrounding the in- 
cident should be considered in determining 
whether the negligent homicide was “of a nature 
to bring discredit on the Armed Forces or a 
neglect to the prejudice of good order and dis- 
cipline in the Armed Forces.” ** Such factors as 
the place of the offense, the status, rank, and 
sobriety of the defendant, the number, status 
and/or contributory negligence of the victim (s), 
the degree of negligence involved, and the vio- 
lation of any pertinent laws or regulations would 
all seem relevant. 

A breakdown of the 58 reported cases dealing 
with negligent homicide under Article 134 and 
its predecessors shows that 29 cases involved the 
negligent handling of firearms, 19 cases involved 

reasonably forseen that death, injury or disease would 
result therefrom. If an intervening cause directly pre- 
cipitated the death or disability but was not reasonably 
forseeable at the time of the act of misconduct in question, 
the misconduct cannot be considered to have been a prox- 
imate cause of the resulting death or disability.” 

23. See ACM 5666, Eagleson, 11 CMR 893. The Board was forced 
into this position to support its holding, that simple negligence in 
the operation of an automobile resulting in nonfatal injury to 
another person was not punishable as conduct of a nature to 
bring discredit upon the armed forces, in the face of the cases 
upholding negligent homicide convictions under Art. 134 arising 


out of similar automobile accidents. 
24. See notes 9 and 14, supra. 





accidents overseas resulting in death of a foreign 
civilian, and 9 cases involved negligent driving 
of a government vehicle or the death of a fellow 
serviceman on or near the base. In the other 
case,” the defendant, originally charged with 
involuntary manslaughter but found guilty of 
the lesser included offense of negligent homicide 
had been unlawfully speeding at 60 mph with a 
defective steering mechanism, knowing it to be 
defective. 

In all of these cases, quite apart from the 
resulting deaths, the defendants’ conduct was 
probably criminal and had a substantially preju- 
dicial effect upon service. The deaths merely 
aggravated the incidents and made them more 
clearly service damaging. 

CONCLUSION 

The inherently hazardous nature of much 

military training and activity, the increasingly 


“complex and dangerous equipment, the rapid 


turnover of service personnel, the difficulty of 
keeping highly trained men in the service, and 
the indefinite stationing of our Armed Forces 
overseas all point to the possibility of more 
rather than less “negligent homicide” cases 
under Article 134. Every case should, at the 
outset, be thoroughly and impartially investi- 
gated by competent personnel with a view to 
obtaining all the facts and circumstances of the 
incident.” The found facts must then be ana- 
lyzed in light of the legal standards which have 
been discussed. 

On the basis of this analysis, a command deci- 
sion must be made as to whether trial by court- 
martial will be ordered. In making this deci- 
sion, the ultimate determination of “the good of 
the service” must be made. Many factors must 
be considered. Among these are: The possi- 
bility and desirability of local civilian criminal 
proceedings ; the impact of the type of trial on 
the individuals concerned, the general public, 
and the service community; and the effective 
and just administration of military law. This 
is a serious command responsibility. Each deci- 
sion must be reached on an “individual case” 
basis. 


25. U.S. Ritcheson, 3 CMR 759. 

26. See Chapters II, III, IV, and V, 1955 NS MCM, and MCM 1951, 
par. 34 
. It is particularly important that persons whose conduct is sub- 
ject to inquiry be granted their rights as a party under 1955 
NS MCM, sec. 0304d when appropriate and be properly warned 
under Article 31, UCMJ. 








COMP GEN DECISIONS 


(Continued from page 5) 


on active duty for training at a service school may have 
such duty considered for pay purposes under current 


regulations which do not preclude payment for equiva- 
lent training for active-duty training provided the of- 
ficer is in an armory drill status and written orders 
authorized such training. CompGen Decision B-132744, 
17 September 1957. 


MARCH 1958 








BULLETIN BOARD ... 


(Continued from page 6) 


erty shall not be deemed to be located in or to have 

a situs for taxation in such State * * * or political 

subdivision * * *’ 

“As outlined in our letter of 20 January 1956, it is our 
position that Section 514 of the Relief Act, so far as 
residence, domicile, and tax situs of property are con- 
cerned, relates only to a serviceman’s being absent 
from his home State or domicile by reason of military 
orders. He does not acquire a new residence or domicile, 
for tax purposes, by reason of being so absent. Also, 
the Relief Act says that personal property shall not be 
deemed to be located in or to have a situs for taxation in 
any State or political subdivision thereof in which the 
serviceman is not domiciled. 

“There can be no doubt that Commander [W] has at 
all times continued to be absent from California by 
reason of naval orders. Also, Commander [W]’s per- 
sonal effects were in Virginia on 1 January 1957 solely 
by reason of naval orders. He brought his family and 
personal effects to Virginia by reason of being ordered 
to this area. The fact that he is allowing his wife and 
children and his personal property to remain in Falls 
Church while he is assigned to a ship operating out of 
Norfolk, rather than suffering the inconveniences of 
moving his family and possessions to the immediate 
vicinity of Norfolk, does not in my opinion, cause him 
to lose the protection of the Soldiers’ and Sailors’ Civil 
Relief Act. 

“The above position is supported by a ruling of the 
Corporation Council for the District of Columbia which 
was approved by the Commissioners of the District of 
Columbia on 4 September 1951. This ruling was quoted 
in part in our letter of 20 January 1956. 

“IT hope that you will give favorable consideration to 
this type situation and, more specifically, to Commander 
[W]’s case. If there is any further information we can 
supply, please let me know.” 

In reply, the State Tax Commissioner of Virginia 
stated in part: 

“T do not recall that I have ever ruled that tangible 
personal property in a case corresponding to Commander 
[W’s] case is assessable in Virginia. 

“* * * JT am in accord with the views expressed in 
your letter, for which you give adequate legal reasons.” 
MILITARY PERSONNEL DIVISION 

The following is a list of orders issued to all officers transferred 
to or from the Office of the Judge Advocate General and to all 
Navy law specialists regardless of assignment. The list includes 
orders issued before 1 January 1958. 

LTJG William D. Andrews, USNR, from JAG to Staff, 

AsstSecDef (International Security Affairs). 
LTJG Earle S. Bates, Jr.. USNR, from SCOLNAV- 

JUSTICE, Npt., to Staff, COMSEVRONONE, San 

Diego. 

CDR James M. Beauchamp, Jr., USNR, from CG, 3rd 

MarDiv., FMF (Pac) to Staff, NAS, Corpus Christi, 

Texas. 
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LTJG Richard B. Bland, USNR, from SCOLNAVJUS- 
TICE, Npt., to Staff, NAAS, Saufley Field. 

LT Walter F. Brown, USNR, from COM 1 to Staff, 
SCOLNAVJUSTICE, Npt. 

LT Charles A.-Cahill, USN, from USS NEWPORT 
NEWS (CA-148) to Staff, SCOLNAVJUSTICE. 
LT Carlton Glen Conkey, USNR, from inactive duty to 

NAS, Cecil Field, Fla. 

LTJG William L. Craig, USNR, from SCOLNAVJUS- 
TICE, Npt., to JAG. 

ENS Dudley I. Davies, USNR, from PRNC to RECSTA, 
Boston. 

LTJG Robert P. Fowler, USNR, from SCOLNAVJUS- 
TICE, Npt., to Staff, ComNavAirBase, 6ND, NAS 
JAX. 

LTJG James S. Gilliland, USNR, from SCOLNAVJUS- 
TICE, Npt., to Staff, CINCPAC. 

LT Charles F. Gorder, USN, from CINCLANTFLT to 
COM 11. 

LCDR William H. Gottshall, USNR, from JAG to OLL. 

LCDR William A. Grover, USNR, from SCOLNAV- 
JUSTICE, Npt., to NAS Oceana, Va. 

LTJG Charles D. Hawley, USNR, from SCOLNAV- 
JUSTICE, Npt., to JAG. 

LTJG Peter J. Hiniker, USN, from USS TOLEDO 
(CA 133) to COM 12. 

LTJG Gailen L. Keeling, USN, from USS BOXER 
(CVS-21) to JAG. 

LT David J. Keeney, USNR, from JAG to COM 12. 

LTJG Raymond E. Knape, USNR, from SCOLNAV- 
JUSTICE, Npt., to NAS, Pensacola. 

LCDR Konstantine A. Konopisos, USNR, from Nav- 
PhibBase, Coronado to Staff, CINCLANTFLT. 

LTJG Gordon M. Lucey, USNR, from SCOLNAVJUS- 
TICE, (Under Inst.), Npt., to COM 1. 

LTJG Eugene G. McCarthy, USNR, from SCOLNAV- 
JUSTICE, Npt., to RECSTA., Treasure Island. 

LTJG Richard John McCarthy, USN, from SCOLNAV- 
JUSTICE, Npt., to Staff, COM 5. 

CAPT HUGH B. Miller, Jr., USN, from CNABATRA to 
Staff Legal Officer, CNATRA. 

CDR Marvin P. Morton, Jr., USN, from NAS, Corpus 
Christi to First MAW, AirFMF (Pac). 

LTJG Arthur H. Moss, USNR, from RECSTA, Boston 
to Staff, COMSERVRON THREE. 

CDR Herbert E. Ost, USN, from COM 11 to COM 38. 

CDR Raymond B. Perkins, USNR, from NTC, Bain- 
bridge, to 8rd MarDiv, FMF (Pac). 

LT Lawrence E. Phillips, USN, from COM 11 to NAV- 
PHIBBASE, Coronado. 

CDR James A. Potter, III, USN, to CNABATRA. 

ENS Archibald F. Robertson, Jr., USNR, from JAG to 
SCOLNAVJUSTICE, Npt. 

CDR John W. Ryan, Jr., USN, from COM 38 to JAG. 

LTJG Peter B. Walker, USNR, from USS AGERHOLM 
(DD-826) to NSC, Oakland. 

LTJG Sedgwick A. Ward, USNR, from SCOLNAV- 
JUSTICE, Npt., to JAG. 

CDR James T. Warns, USN, from Armed Forces Staff 
College to JAG. 

(Continued on page 18) 
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CMR DIGESTS 


The purpose of this column is to help you keep abreast 
of current trends in naval law. These digests do not neces- 
sarily include every point of law covered by the original 
report or opinion. 


Matter appearing in this column is for informational pur- 
poses only and is not to be cited as CMR authority in 
judicial proceedings. 

DEFENSE COUNSEL—Adequacy of rep tati Duty of Defense 
Counsel to represent accused as to sentence after a plea of guilty 
based on a pretrial agreement. 





® “This appeal raises an important question regarding 
the adequacy of the accused’s representation by his ap- 
pointed defense counsel. 

The accused was charged with desertion, in violation 
of Article 85, UCMJ. “Before the case came up for trial, 
the appointed defense counsel negotiated for, and the 
accused entered into, an agreement with the convening 
authority. This agreement provided that the accused 
would enter a plea of guilty, and if the court members 
adjudged a severe sentence the convening authority 
would approve no more than a dishonorable discharge, 
total forfeitures, and confinement at hard labor for 
eighteen months. 

“At the trial, the accused entered a plea of guilty and 
the court returned findings of guilty of the offense 
charged. During the sentence procedure, trial counsel 
followed the usual practice and read from the first page 
of the charge sheet the personal information concerning 
the accused. The principal recitals are to the effect that 
the accused is 30 years old; that he had six years prior 
satisfactory military service; and that he had been in 
confinement before the trial for over two months. There 
was no evidence of previous convictions. The law officer 
advised the accused of his right to present evidence in 
mitigation or to make an unsworn statement. After 
consulting with defense counsel, the accused said that 
he desired to remain silent. Defense counsel made no 
statement and offered no argument on the accused’s 
behalf. The law officer then instructed the court mem- 
bers on the maximum punishment, which includes con- 
finement at hard labor for three years. The court closed 
to deliberate on the sentence. However, as the law 
officer and the trial personnel were withdrawing from 
the courtroom, they were summoned by the president. 
The court was reopened, and the president requested a 
copy of the ‘data which the trial counsel just read.’ The 
information from the charge sheet was reread to the 
court members. Again defense counsel remained silent. 
After deliberating for eight minutes the court reopened 
and announced that it had sentenced the accused to a 
dishonorable discharge, total forfeitures and confine- 
ment at hard labor for two years.” 

In his post-trial review, the convening authority’s staff 
judge advocate set out a number of other matters relat- 
ing to the accused—all of which were favorable. He 
“recommended that the dishonorable discharge be sus- 
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pended to give the accused ‘the opportunity to earn 
restoration to duty.’ Pursuant to the post-trial agree- 
ment, the convening authority reduced the period of 
confinement to one and one-half years; and, in accord- 
ance with his staff judge advocate’s recommendation, 
suspended the execution of the discharge for the term of 
confinement or the completion of appellate review, which- 
ever is later. A board of review affirmed the findings 
of guilty and the sentence, without opinion.” 

On appeal, the accused contended that he was deprived 
of the effective assistance of counsel during the sentence 
procedure because of the complete inaction of his defense 
counsel. 

As to this contention, the Court said: “Under the 
Uniform Code of Military Justice the accused’s guilt 
and sentence must be determined by the court-martial. 
To avoid the strain and the problems of a trial on the 
merits, the accused can plead guilty. If he enters into 
a pretrial agreement in regard to his plea with the 
convening authority, the agreement cannot transform 
the trial into an empty ritual. See United States v 
Peterson, 8 USCMA 241, 24 CMR 51; United States v 
Hinton, 8 USCMA 839, 41, 283 CMR 263. True, the plea 
disposes of the necessity for the presentation of evidence 
of guilt and it eliminates the requirement of formal 
instructions to the court-martial. United States v Lucas, 
1 USCMA 19, 1 CMR 19. But there is still the vital 
question of sentence. Speaking of the importance of this 
question, we said in United States v Brasher, 2 USCMA 
50, 52, 6 CMR 50: ‘In a special and peculiar sense the 
sentence of the law for adjudged misconduct * * * is 
the product of a trial court. It alone, of all agencies of 
the law, is authorized to ‘adjudge’ the law’s penalty.’ 

“The sentence proceeding is an integral part of the 
court-martial trial. United States v Strand, 6 USCMA 
297, 306, 20 CMR 13. Plainly, therefore, counsel’s duty 
to represent the accused does not end with the findings. 
Remaining for determination is the question of the ac- 
cused’s liberty, property, social standing—in fact, his 
whole futur2. And his lawyer is charged with the sub- 
stantial responsibility of appealing on his behalf to the 
conscience of the court. 

“No hard and fast rule can be promulgated to test the 
sufficiency of the discharge of counsel’s responsibilities. 
See United States v Hunter, 2 USCMA 37, 6 CMR 37. 
Sometimes a single action can be sufficient to show in- 
effective representation. United States v Walker, 3 
USCMA 355, 12 CMR 111. On other occasions ‘cumula- 
tive * * * omissions at the trial’ will spell out the in- 
adequacy. United States v McMahan, 6 USCMA 709, 
723, 21 CMR 31. Each case must be decided on its own 
facts; and in a given case there may be a legitimate 
difference of opinion as to the effect of actions or omis- 
sions of counsel in his representation of the accused. 

“Some of the matters in mitigation which apparently 
were available but not presented have already been 
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mentioned. The accused has set out others in his affi- 
davit. If these recitals were undisputed we would be 
compelled to ‘wonder how any counsel could * * * 
[have done] less for his client.’ United States v Parker, 
6 USCMA 75, 86, 19 CMR 201. Consequently, despite 
our certainty as to defense counsel’s good faith, we can- 
not overlook the damaging effect of his omissions. What- 
ever practical comforts he may have drawn from the 
preliminary agreement with the convening authority, 
defense counsel did not provide the court-martial with 
anything from which it could determine a just sentence. 
Neither did he provide anything from which a board of 
review could reach an informed judgment as to the 
appropriateness of the sentence affirmed by the conven- 
ing authority. In reviewing the sentence, the board of 
review ‘can be compassionate; it can be lenient; it can 
be forebearing,’ but it can act only on the basis of what 
it finds in the record. United States v Lanford, 6 
USCMA 371, 378, 29 CMR 87. If there is nothing of 
substance in the record, there is little that the board of 
review can do to carry out its responsibility. 

“However, the accused’s contentions in regard to the 
mitigating circumstances are not undisputed. The ac- 
cused’s former counsel, whose competency is now drawn 
in question, has filed an affidavit in which he maintains 
that he examined the accused’s background and deter- 
mined that ‘making any reference to the past service and 
family conditions of the accused, would either work to 
the utmost disadvantage of the accused or would result 
in the deliberate perpetration of a fraud upon the court.’ 
If the facts are actually as counsel indicates them to be, 
then it can properly be said that the accused and his 
counsel decided advisedly to make no statement and to 
take a chance on the sentence. 

“Manifestly, the question before us is one of grave 
importance to both the accused and his former counsel. 
We cannot choose arbitrarily between one or the other 
of their conflicting allegations. Moreover, their affi- 
davits are insufficient for a truly informed judgment. 
A hearing on the matter should be held, and sworn testi- 
mony should be obtained. In civilian jurisdictions, a 
hearing of this nature would normally be held by the 
trial judge. In the military, the law officer acts sub- 
stantially as a trial judge, but his authority is limited 
to the particular court-martial to which he is assigned. 
Hence he is not in a position to act. However, a board of 
review is qualified to act in the premises. It is com- 
posed of legally trained persons and it is invested with 
fact-finding powers. Article 66, Uniform Code of Mili- 
tary Justice, 10 USC § 866.” 

The record of trial was returned to The Judge Advo- 
cate General for submission to the board of review to 
hear and determine the matter in dispute and the 
Court said: “Since a charge of incompetency of the kind 
alleged in this case constitutes a waiver of the attorney- 
client privilege, the accused’s former counsel can testify 
at the hearing to conversations with the accused. Hunt 
v Blackburn, 128 US 464, 9 S Ct 125, 32 L ed 488; 
United States v Monti, 100 F Supp 209 (ED NY); Hyde 
v State, 70 Ga App 823, 29 SE 2d 820; Rodriguez v 
State, 130 Tex Crim 438, 94 SW 2d 476; Everett v 
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Everett, 319 Mich 475, 29 NW 2d 919, 922. Upon the 
decision of the board of review, further proceedings in 
the case may be had in accordance with Article 67 (b) 
(2), (3), Uniform Code of Military Justice, 10 USC 
§ 867.” U.S. v. Allen, 8 USCMA 504, 25 CMR 8. 

(See SECNAVINST 5811.1 and SECNAVINST 5811.2 concerning 
pretrial agreements.) 





DEFENSE COUNSEL—Adequacy of appointed defense counsel in 
dispute—Case returned to board of review to hear and determine 
issue. 

@ Originally, the United States Court of Military 
Appeals denied review in this case. “Thereafter, the 
accused petitioned for reconsideration on the ground 
that there was an issue as to the adequacy of his repre- 
sentation by appointed defense counsel which was simi- 
lar to that in United States v. Allen, 8 USCMA 504, 25 
CMR 8, which was then pending before the Court. The 
Government did not oppose a grant of review. Never- 
theless, it submitted on affidavit by the appointed defense 
counsel in regard to the merits of the accused’s claim of 
error. 

“In the affidavit the appointed defense counsel says, 
in part, that he discussed the question of mitigation 
evidence with the accused. He represents that the 
accused informed him that ‘there was nothing which 
he desired to present to the court’ and that ‘he had no 
desire to remain in the service’; as a result, it was de- 
termined that ‘no argument’ or evidence would be pre- 
sented. We granted the petition without requiring a 
reply from the accused to the averments in his counsel’s 
affidavit. The accused, therefore, has not had an 
opportunity to meet fully the Government’s new matter. 
Since this matter requires further inquiry, we believe 
it better to remand the case to the board of review for 
further proceedings.” 

The record of trial was returned to The Judge Advo- 
cate General for submission to the board of review to 
hear and determine the matter in dispute in accordance 
with U.S. v. Allen, supra. U.S. v. Elkins, —USCMA, —, 
—CMR —. 


DESERTION—INSTRUCTIONS—tLaw officer erred in instructing the 
court “that concerning the issue of intent, it could consider— 
along with other relevant evidence—that a purpose to return 
provided a particular but uncertain event happens in the future 
as proof of intent to remain away permanently.” 


DESERTION—INSTRUCTIONS—Failure of law officer “‘to advise ade- 
quately that the period of ab regardless of duration—is 
but a single fact from which ‘when considered with all the other 
evidence in the case, an intent to desert may be inferred’ held 
error. 

DESERTION/BURDEN OF PROOF—INSTRUCTIONS—To misplace the 
burden of proof ‘‘by instructing the court that the accused must 
satisfactorily explain his absence, requires an accused to acquit 
himself rather than requiring the Government to convict him” is 
error. 





@® The United States Court of Military Appeals granted 
review in this case to consider the correctness of the 
law officer’s instructions. The accused was convicted of 
desertion, in violation of Article 85, UCMJ, for an ab- 
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sence of some four and one-half years’ duration, ter- 
minated by apprehension. He had entered a plea of 
guilty to the lesser offense of absence without leave, in 
violation of Article 86 of the Code, but not guilty to the 
greater offense of desertion. The only issue before the 
court-martial concerned the question of the accused’s 
intent. 

Testifying in his own behalf, the accused “steadfastly 
maintained that he intended to return throughout his 
absence. The accused’s wife corroborated his testimony 
that during their marriage he had frequently expressed 
an intent to return to the service and that on several 
occasions he had started to turn himself in only to be 
dissuaded by her pleas begging him to remain. 

“After opposing counsel had presented closing argu- 
ment, the law officer outlined to the court the elements 
of the offense. He then instructed as follows: 

‘You are advised that the statement ‘and a purpose 
to return provided a particular but uncertain event 
happens in the future may be considered an intent 
to remain away permanently’ contained in paragraph 
164a (1), to be found at page 311 of the Manual, is 
an incorrect statement of the law. With regard to a 
contingent intent to return, you are advised that a 
purpose to return provided a particular but uncertain 
event happens in the future may not, standing alone, 
be considered proof of an intent to remain away per- 
manently. Such evidence should be considered by you 
along with other relevant evidence, if any, of intent 
in the record in determining whether or not an intent 
to remain away permanently exists.’ 

“Several instructional errors are assigned as grounds 
for reversal. The first contention made is that the law 
officer erred in advising the court that concerning the 
issue of intent, it could consider—‘along with other rele- 
vant evidence’—that a purpose to return provided a 
particular but uncertain event happens in the future 
as proof of an intent to remain away permanently. In 
discussing the offense of desertion, paragraph 164a (1), 
Manual for Courts-Martial, United States, 1951, con- 
tains the statement that: 

‘* * * a purpose to return, provided a particular 
but uncertain event happens in the future, may be 
considered an intent to remain away permanently.’ 
“We have had occasion in the past to fully consider 

the correctness of this Manual provision. In United 
States v Rushlow, 2 USCMA 641, 10 CMR 139 the 
accused—as in the instant case—was found guilty of 
desertion terminated by apprehension. At trial he had 
testified that upon arriving home he found his mother 
in need of an operation and because of his parents’ 
financial difficulties, he decided to obtain employment in 
order to help defray expenses. He further contended 
that he did not intend to desert the service but instead 
intended to return when his brother was discharged 
from the service. The law officer in instructing the 
court, read the Manual passage set forth above. We 
held the instruction erroneous and, in the course of our 
opinion, said: 

‘* * * The instruction thus told the court members 
that if they believed the accused had a purpose to re- 


turn, but that this purpose was conditioned upon his 
brother’s relief from active duty, and contributions to 
the support of the family, it might find the accused 
intended to remain away permanently. The instruc- 
tion did not require that that factor be considered with 
other relevant evidence of intent in the record as it 
stated that his intent not to return could be gathered 
from that fact alone. To inform a court it could so 
find seems to be converting a probable intent to return 
to the service into an intent not todo so. The practical 
effect of such an instruction was to render the ac- 
cused’s explanation no more than a judicial confession 
and its legal effect was to announce a new rule of law, 
that is, specific intent to remain’ away may be estab- 
lished by proving an intent to return if the latter is 
based on a contingency. Accused’s only defense was 
predicated upon a qualified intent to return to the 
service but the members of the court-martial were 
instructed that this mental condition could be con- 
sidered as equivalent to one which purposed an intent 
to remain away forever. While an intent to return 
based on a contingency might be rejected as a defense 
to a crime otherwise established, it is difficult to sup- 
port a statement to the effect that it establishes an 
essential element to remain away permanently when it 
has a tendency to prove the opposite.’ [Emphasis 
supplied.] 

“The law officer in the instant case was obviously 
familiar with our Rushlow holding for he had earlier 
informed the court that the passage ‘contained in para- 
graph 164a@ (1), to be found at page 311 of the Manual, 
is an incorrect statement of the law.’ He was in error, 
however, when he advised the court that although it 
could not consider a contingent intent to return ‘standing 
alone’ as proof of an intent to remain away permanently, 
it could consider such evidence ‘along with other relevant 
evidence.’ Evidence of an intent to return provided a 
particular but uncertain event happens in the future is 
not in any manner indicative of an intent to remain away 
permanently, but, on the contrary, is evidence of a prob- 
able intent to return. It is within the exclusive province 
of the court-martial to believe or reject such evidence in 
reaching its findings unfettered by any instruction which 
seeks to convert a probable intent to return into an intent 
to desert. The entire thrust of the accused’s defense 
other than his own statements that he never intended 
to desert the service, was based on a contingent intent 
to return when his wife was able to care for herself and 
their baby. In such a setting, the erroneous instruction 
was prejudicial to the accused.” . 

Pointing out that the holding of the court as to the 
first issue is sufficient by and in itself to warrant re- 
versal, the opinion of the court went on to say: “[W]e 
deem it advisable to consider the additional instructional 
errors assigned since similar issues have been raised in 
several cases presently pending before us. Immediately 
following the instruction previously discussed, the law 
officer further advised the court-martial that: 

‘As to length of absence without authority, it is 
within the province of the court to determine whether 
or not the length of time involved, if in the absence of 
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satisfactory explanation, is of such duration from 

which it can infer an intent to remain away perma- 

nently. You must determine whether or not the ab- 
sence was much prolonged, and if so, whether or not 
there was a satisfactory explanation for it.’ ” 

The Government’s contented that although the court’s 
“recent decision in United States v Cothern, 8 USCMA 
158, 23 CMR 382, ‘lends support’ to appellant’s claim of 
error,” the court should nevertheless reconsider its hold- 
ing in that case and “limit its application ‘to those situ- 
ations in which a court-martial could not reasonably find 
that the period of absence was of such duration as to 
justify an inference that accused possessed the requisite 
intent.’”? This, the court was not inclined to do. It said: 
“Although the instruction considered in Cothern, supra, 
was not precisely the same as the one found here, it 
nevertheless strikes too close to the evil there denounced 
to permit of fine distinctions and differentiations. In 
Cothern, supra, the law officer had instructed the court 
that if the condition of absence without proper authority 
was much prolonged, it would be justified ‘in inferring 
from that fact alone an intent to remain absent perma- 
nently.’ * * *. Although the law officer in the case at 
bar did not inform the court that if it found the condition 
of absence much prolonged, it would be justified in in- 
ferring ‘from that ‘fact’ alone’ an intent to desert, he 
nevertheless failed to advise adequately that the period 
of absence—regardless of its duration—is but a single 
fact from which ‘when considered with all the other 
evidence in the case, an intent to desert may be inferred.’ 
In Cothern, supra, the error was one of commission; here, 
it is one of omission.” 

The court then turned to one further matter meriting 
its attention. “Twice the law officer in the brief instruc- 
tion here under consideration informed the court that 
an intent to remain away permanently might be inferred 
from the length of absence ‘in the absence of satisfactory 
explanation.’ We believe this had the effect of com- 
pounding the other errors found in the instructions. As 
the length of absence was undisputed, the accused was 
thus required to convince the court of his innocence by 
a ‘satisfactory’ explanation of his absence. Such an in- 
struction has the effect of shifting the burden of proof 
to an accused in order to establish his innocence rather 
than placing the burden on the Government throughout 
the trial to prove the accused’s guilt beyond a reasonable 
doubt. Article 51 (c) of the Uniform Code of Military 
Justice.” 

As to this, the court said: “The burden is always on 
the prosecution to establish the guilt of an accused be- 
yond a reasonable doubt. Price v United States, 200 
F 2d 652 (CA 5th Cir) (1953). To misplace that burden, 
as was done in the instant case by instructing the court 
that the accused must satisfactorily explain his absence, 
requires an accused to acquit himself rather than re- 
quiring the Government to convict him. Lambert v 
United States, 101 F 2d 960 (CA 5th Cir) (1939). We 
believe a sound rule is the one stated in Dillon v United 
States, 218 F 2d 97 (CA 8th Cir) (1955), where the 
court said: 

‘Great care should be observed in the exercise of 
judicial discretion to the end that no shifting of the 
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burden placed upon the prosecution to prove guilt 
result in requiring to any degree or extent that a de- 
fendant prove his innocence. The burden of proof 
must remain on the prosecution to establish guilt. The 
administration of justice is not a game of chess or of 
hide-and-seek. It is a search for truth and the appli- 
cation of the law to the true facts in order that sub- 
stantial justice be done under the law.’” 

The decision of the board of review was reversed. The 
record of trial was returned to the Judge Advocate Gen- 
eral of the Army for reference to a board of review. 
“The board, in its discretion, may approve the lesser of- 
fense of absence without leave and reassess the sentence 
or it may order a rehearing on the principal charge.” 
U. S. v. Soccio, 8 USCMA 477, 24 CMR 287. 


WITNESSES—An accused is entitled to have the personal testimony 
of a material witness on his behalf—Denial of the accused's 
request for a subp of such a witness is prejudicial. 


“The accused was convicted of larceny and five specifi- 
cations alleging the making of separate false official 
statements. The findings of guilty were affirmed by a 
board of review, but a rehearing was ordered on the 
sentence on the ground that the accused was prejudiced 
by the admission of certain evidence.” The Judge Advo- 
cate General of the Army asked the United States Court 
of Military Appeals to review the correctness of the 
board of review’s action. 

“In the fall of 1955, the accused was assigned as officer- 
in-charge of the post craft shop, Fort Rucker, Alabama. 
His duties included the submission of a monthly report 
showing the overtime hours worked by the enlisted per- 
sonnel, who were paid for the extra service. Starting 
in October 1955, and in the succeeding months, the ac- 
cused reported a number of overtime hours for certain 
enlisted employees which exceeded that actually worked. 
In due course, these enlisted men received payment on 
the overstated amounts. The overage in payment was 
turned over to the accused. When this situation came 
to light, the accused readily admitted the inflated state- 
ments and the receipt from the enlisted personnel of 
the extra compensation. He maintained, however, that 
the form of operation had been suggested and specifically 
approved by Major Knight, his superior officer, as a 
proper means of obtaining compensation for the over- 
time hours he himself worked at the shop; the plan, in 
fact, had been adopted to avoid the reach of regulations 
prohibiting compensation to officers for work performed 
past the normal duty hours.” 

Before it could reach the admissibility question, there 
was a matter of importance considered by the board of 
review which required the Court’s attention, even though 
the question was not within the issues certified by The 
Judge Advocate General. The Court ordered the parties 
to file supplemental briefs, and heard arguments on this 
issue: “ ‘Whether the accused was entitled to the issu- 
ance of a subpoena to have a witness appear in person 
at the trial.’ ” 

“Shortly before the trial, defense counsel submitted a 
written request to the convening authority for the sub- 
poena of a former officer, Kenneth Wohlpart, who had 
been the accused’s predecessor in charge of the craft 
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shop. The witness resided in New York. It was alleged 
by the accused the witness would testify that while on 
duty he had engaged in a conversation with the accused 
and Major Knight in regard to the operation of the shop, 
and that the Major suggested the accused could receive 
pay for his extra work by adopting the plan used here. 
It does not appear whether the convening authority per- 
sonally acted on the request. It was, however, denied by 
the Acting Staff Judge Advocate. The accused renewed 
the request at the trial. It was also denied by the law 
officer. Thereupon, the defense counsel and the prosecu- 
tion entered into a stipulation as to the testimony that 
would have been given by the witness.” 

In reviewing the case, the board of review concluded 
that the witness’ testimony was immaterial. On that 
point the Court Majority reached a different conclusion: 
“Under the evidence, the court-martial could have found 
that the accused honestly believed he was entitled to be 
paid for the services he performed in accordance with 
the adopted plan, or, in the alternative, that he was 
honestly mistaken about his commanding officer’s au- 
thority to authorize the plan for payment of compensa- 
tion. If the court-martial so found, it would have been 
duty-bound to acquit the accused of larceny in the absence 
of the required criminal intent. As a matter of fact, 
the intent of the accused was the only crucial issue in the 
case, since the accused admitted overstating the hours 
and receiving the compensation paid for the overage. 
Consequently, if the accused was entitled to the direct 
testimony of this witness, it was prejudicial error to 
deny him a subpoena for the witness’ appearance. 

It was then stated in the Opinion of the Court: “An 
accused cannot be forced to present the testimony of a 
material witness on his behalf by way of stipulation or 
deposition. On the contrary, he is entitled to have the 
witness testify directly from the witness stand in the 
courtroom. To insure that right, Congress has provided 
that he ‘shall have equal opportunity [with the prosecu- 
tion and court-martial] to obtain witnesses * * * in 
accordance with such regulations as the President may 
prescribe.’ Article 46, Uniform Code of Military 
Justice, * * *. 

“Pursuant to the Uniform Code the President has 
directed that trial counsel ‘will take timely and appro- 
priate action’ to subpoena witnesses requested by the 
defense. Manual for Courts-Martial, United States, 
1951, paragraph 115a. No right is given to trial counsel 
to refuse a request, except in case of disagreement with 
defense counsel ‘as to whether the testimony of a wit- 
ness so requested would be necessary.’ In the event of 
such disagreement, the matter must be ‘referred for 
decision to the convening authority or to the court, ac- 
cording to whether the question arises before or after 
the court convenes. The record of the proceedings 
shows that the request was submitted to the convening 
authority. 

“The defense request was denied by the Acting Staff 
Judge Advocate, without any apparent concurrence by 
the convening authority. If that were the fact, it would 
clearly be error. However, in this case (Cf. United 
States v. Schuller, 5 USCMA 101,17 CMR 101), whether 
or not the decision was made by the convening authority 
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need not detain us. The request was renewed at the 
trial and denied by the law officer. The ruling concerns 
a substantial right of the accused, and it is reviewable 
by this Court as part of the record to determine whether 
there was an abuse of discretion. See Meeks v. United 
States, 179 F 2d 319 (CA 9th Cir) (1950). 

The Majority Opinion then reiterated: “We have al- 
ready pointed out that the testimony sought to be 
elicited from the witness goes to the core of the accused’s 
defense. It supports his explanation of his conduct 
which constitutes a denial of the specific intent necessary 
to support a finding of larceny. It was both material 
and necessary. Cf. United States v. DeAngelis, 3 
USCMA 298, 12 CMR 54.” It concluded that the denial 
of the accused’s request for a subpoena was prejudicial. 

The decision of the board of review was reversed. The 
findings of guilty and the sentence were set aside, and 
the record of trial returned to The Judge Advocate Gen- 
eralofthe Army. “A rehearing may be ordered.” U.S. 
v. Thornton, — USMC —, — CMR —. 


STAFF LEGAL OFFICER REVIEWS—Suggestions by the United States 
Court of Military Appeals. 


The accused was convicted by GCM of five offenses 
involving the sale, use, and transfer of heroin and 
marihuana, charged as violations of Article 134, 
UCMJ. The sentence adjudged provided for a DD, 
total forfeitures, and confinement at hard labor for seven 
years. “The convening authority approved the findings 
and sentence, and the board of review followed suit 
except to approve only so much of the sentence as in- 
cluded a dishonorable discharge, total forfeitures, and 
confinement at hard labor for five years. The case is 
here through certificate of The Judge Advocate General 
of the Navy upon two issues, namely: 

‘1. Did the Staff Legal Officer err to the substantial 
prejudice of the accused in including in his Staff 
Legal Officer’s review the following comments: 

‘In addition to the above, subsequent to his trial 
the accused was reported to be in possession of mari- 
huana in the base brig. This allegation was sup- 
ported by the production, by another inmate, of a 
partially smoked marihuana cigarette, that 
originally had been in the possession of the accused. 
When the veracity of the allegation was questioned 
the inmate was subjected to a lie detector test. The 
results of that test substantiated the allegation 
against the accused. Therefore, due to the gravity 
of the offenses of which he was convicted and his 
conduct subsequent to conviction, it is my opinion 
the sentence adjudged should not be reduced.’ 

‘2. Did the fact that the court members were pro- 
vided with a copy of the Manual for Courts-Martial 
constitute prejudicial error?” 

“United States v. Griffin, 8 USCMA 206, 24 CMR 16, 
is dispositive of the first certified question. There this 
Court said: 

“Unquestionably, it was error for the convening 
authority to consider, in his deliberations on the 
sentence, adverse matter from outside the record 
without affording the accused an opportunity to rebut 
or explain that matter. United States v. Lanford, 
6 USCMA 371, 20 CMR 87.” 
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“The convening authority in this case was forcefully 
notified by his staff legal officer’s review that the ac- 
cused’s conduct following his conviction and sentence 
by court-martial was reprehensible for acts similar to 
those which had been the basis of the charges against 
him. The accused was then condemned of possessing 
a habit-forming drug while in confinement awaiting 
the convening authority’s action in his case, on the testi- 
mony of a fellow-inmate. The credibility of this un- 
sworn witness, if any, was based largely on the results 
of a lie detector test. This information was from out- 
side the record, and we are presented with nothing to 
indicate that the accused was given the chance to deny, 
explain, or rebut this accusation. The staff legal officer 
supported a conclusion that no clemency should be 
afforded the accused because of this misbehavior, and 
there is the fair risk that the convening authority was 
likewise influenced by the reported incident. It evinced 
a post-trial course of criminal conduct which would 
cause any convening authority to shy away from con- 
sideration of clemency in the case. 

“In United States v Wise, 6 USCMA 472, 20 CMR 
188, this Court said that the review of an accused’s sen- 
tence at the convening authority level was ‘his first and 
perhaps best opportunity to have his sentence tempered 
by mercy and to obtain an additional chance to prove 
his worth to his service, and his country.’ To permit an 
ex parte showing of a substantive offense without notice 
to an accused and from a questionable source would be 
to undermine this opportunity which rightfully belongs 
to an accused in military jurisprudence. The first certi- 
fied question is thus answered in the affirmative. 

Having answering this question, the Court then said: 

“In cases recently argued before this Court, counsel 
have expressed some uncertainty as to the procedure 
employed in processing staff judge advocate reviews. 
Generally speaking, it would appear that the accused 
and his counsel are uninformed of the contents of the 
review. Some of the information touching on matters 
which militate against clemency and the accused’s poten- 
tialities for rehabilitation is gathered from sources 
unknown to him. There is nothing of record showing 
that he was confronted with adverse factual matters, 


and there is some possibility that had he been afforded 
an opportunity to meet matters not called to his atten- 
tion, he might have rebutted them or explained away 
some of their damaging effects.” 

After setting forth the provisions of Article 38c, 
UCMJ and paragraph 48j(1) and (2) MCM, 1951 and 
noting that these provisions no doubt, “in speaking of 
objections to the contents of a record, are dealing 
principally with matters prior to conviction,” the Court 
said: “* * * [I]jf new matters are being introduced 
into the record prior to the time it reaches the conven- 
ing authority, just and fair administration ought to 
permit objections, if any, to be lodged against them. 
While rules of procedure for military courts are pre- 
scribed by the President, there is a void in this field 
which should be filled. The Services could correct the 
deficiency by appropriate regulations, while the only 
method available to us is to set aside a sentence when 
the accused has been prejudiced. Therefore, to improve 
the administration of military justice, to avoid unneces- 
sary reversals, and to bring some sembiance of orderly 
procedure out of what appears to be a rather obscure 
method of operation, we suggest that a practice of serv- 
ing a copy of the review, or those parts which contain 
matters of fact adverse to an accused, on the accused or 
his counsel sometime prior to action by the convening 
authority be adopted. The time of service should be 
early enough to permit a reply thereto if accused is so 
disposed. If that procedure is used, an accused will 
be afforded a fair opportunity to answer new matters 
which are prejudicial to him and to present information 
which might be helpful to his cause. Furthermore, the 
convening authority and higher reviewing authorities 
who have power to modify sentences may be furnished 
with a more comprehensive and impartial base for de- 
termining the appropriateness of sentence. Finally, 
this Court will not be required to speculate on accused’s 
familiarity with the facts being used against him.” 

The second certified question was answered in the 
negative and the decision of the board of review was 
reversed. The record was returned to The Judge Advo- 
cate General of the Navy for action consistent with the 
views expressed. U. S. v. Vara, —USCMA~—, — 
CMR—. 
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NAVY LAUNCHES “OPERATION DOLLAR 
STRETCH” 

On 8 January 1958, the Secretary of the Navy offi- 
cially launched “OPERATION DOLLAR STRETCH”—a crash 
effort—for all personnel to stretch dollars and buy a 
bigger and better Navy. 

Every ship and station in the Navy is expected to take 
part in this Navy-wide campaign. The objective is to 
find all possible ways of producing more of the essentials 
with our available manpower, materials, and money. 
More than any time in our history it’s important that we 
channel DOLLARS away from unessentials and into mili- 
tary-scientific achievement. Every workable idea to 
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economize and streamline should be put into effect 
RIGHT NOW. 

Each PRACTICE must be CHALLENGED. Is it necessary? 
If not, eliminate it. METHODS and procedures must be 
QUESTIONED. IS THERE A SIMPLER WAY? If so, INSTALL 
17 * * © Now. 

The PLAN OF ACTION for “OPERATION DOLLAR STRETCH” 
is to generate as many economy ideas as possible and 
give them wide distribution. The Navy Department 
will serve as a clearing house for “Dollar Stretchers” 
described in specific terms for adoption Now. Com- 
manding Officers need only determine if they can be 
used on his ship or station. When ideas are generated 
by ships and stations, the rest of the Navy should bene- 
fit from them. “Dollar Stretchers” will be distributed 
every two weeks. These will contain IDEAS for conserv- 
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rded ing money, manpower and materials, and for increasing operating costs. OPERATION DOLLAR STRETCH provides 
tten- production. ’ specific ideas for executing cost deduction. 
away Activities should NoT LIMIT their efforts to adopting The December 1957-January 1957 issue of the JAG 
“outside” suggestions. ALL HANDS should actively par- Journal made announcement of and was devoted to the 
38c, ticipate and assist in putting their own shortcuts and program for improving and speeding up the administra- 
| and improvements into practice. tion of justice and promoting discipline in the Navy 
ng of In concluding his message to ALL Ships and Stations and Marine Corps—OPERATION TAPECUT. 
aling the Secretary of the Navy states: “To maintain Navy Operation TAPECUT is the practical application of 
“ourt at maximum fighting strength requires that ALL HANDS OPERATION DOLLAR STRETCH in the administra- 
juced engage in continuing war to scale down unessential tion of naval justice. 
nven- 
ht to 
them. 
> pre- 
the A ESERVE ROG 
ya NAVAL RESERVE LAW P RAM 
only 
pa PROCUREMENT OF RESERVE OFFICERS FOR THE LAW SPECIALIST PROGRAM 
neces- As you know, we are faced with the problem of pro- selected for the 1625 program until after he was actually 
rderly curing and retaining junior officer law specialitst. For on duty under instruction at OCS. The obvious result 
scure the most part they are leaving the military service as ~-was that many candidates chose the Army or the Air 
| serv- soon as their periods of obligated service are completed. Force rather than take the chance of non-selection. 
mtain This means that we must continue to operate with in- Effective now, we can pre-designate candidates for 
sed or experienced personnel. This means too, that we must the 1625 program while they are in their last six months 
ening rely on new procurement to cover our RAD losses. In of law school. This means that prior to enrollment, the 
ld be the law specialist procurement field, our Inactive Reserve applicant knows that if he makes the grade at OCS 
| is so Officer-lawyers can assist in the program by helping he will be in the law program for the entire period of his 
d will to “pass-the-word.” In some instances, they will be obligated service. Enrollment at OCS is conditioned 
atters called upon to conduct interviews of applicants. upon obtaining a law school degree from an accredited 
nation Prior to March 1957 there was no program for the school. Admission to the bar is a prerequisite to 
re, the direct procurement of reserve law specialists. Lawyers commissioning. 
orities were normally commissioned in the line as Ensigns and In some instances, District Legal Officers may be re- 
nished their use as lawyers depended upon their duty assign- quested to conduct a personal interview of OCS law 
or de- ment. If they happened to get into a Code 1620 billet, specialist candidates. If the candidate can conveniently 
inally, they received a temporary 1625 designator on a “while- report to the District Legal Officer for the personal 
usod's so-serving” basis. interview, he does so. If distance makes this imprac- 
“a ii Since March eligible candidates have been selected ticable, the District Legal Officer may contact the com- 
oe aa at OCS. Upon graduation, those selected were assigned manding officer of the law unit convenient to the appli- 
gies. a permanent 1625 designator, were granted 3 years cant and request that he, or a qualified reserve lawyer, 
th the constructive credit, were commissioned as Lieutenant conduct the interview. Should the commanding officer of 
junior grade, and were placed in a commensurate posi- the law unit consider it advisable, he may appoint a board 
Sl tai tion upon the appropriate lineal list. In effect, this of three officers serving in his unit to conduct the inter- 
meant that an officer received a LTJG commission with view. The officers conducting the interview will receive 
18 months seniority as a LTJG. (This represents one- an equivalent drill for each interview. 
half of the 3 years constructive service. The other half It is only with the cooperation of all our officers that 
effect is accounted for by reason of the fact that it takes 18 we can hope to maintain our input at sufficient levels to 
months to go from Ensign to LTJG.) take care of our losses. 
ssary? This program had its shortcomings since a candidate, Should you receive inquiries from any prospect, please 
vail he otherwise eligible, could not be certain that he would be advise your District Legal Officer. 
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LEGAL ASSISTANCE NOTES 
LCDR NATHAN COLE, JR., USNR 
THE NAVY LEGAL ASSISTANCE PROGRAM 


Despite the approximately 160,000 cases reported 
handled in 1956, it seems that a great many personnel, 
both officer and enlisted, are not aware of the availability 
of legal assistance in the Navy. 

Every major shore activity, every large staff and most 
large combatant ships have a legal assistance officer 
assigned—there are about 230 throughout the Naval 
Establishment. Smaller activities have a referral officer 
who can direct you to the nearest legal assistance officer, 
or if there is not one in your vicinity, then to the nearest 
civilian Committee on Legal Services to the Armed 
Forces. If you are near an Army or Air Force activity, 
you are entitled to legal assistance there if it is available. 

Your legal assistance officer is, in every case, a licensed 
attorney. He occupies a unique position in the Navy 
in that he is outside the chain of command as far as his 
legal assistance work is concerned. He may be contacted 
directly by anyone from Seaman Recruit on up. You 
may talk with him about your personal problems in abso- 
lute confidence. He cannot disclose your confidence 
without your permission nor may he be ordered to do so 
by asuperior. He may correspond unofficially with other 
legal assistance officers if your problem requires such 
correspondence. He can get a referral to a local prac- 
ticing attorney if the services of a civilian appear neces- 
sary or desirable. 

Legal assistance is a service provided by the Navy, 
Army and Air Force in conjunction with the American 


Bar Association’s Special Committee on Legal Service 
to the Armed Forces, the various State and local 
branches of that Committee, and the State and local Bar 


Associations. It is provided to assist all service per- 
sonnel and their dependents. It’s primary mission is to 
help you with your personal problems by providing legal 
advice and legal papers such as wills, powers of attorney, 
affidavits, etc. A legal assistance officer cannot repre- 
sent you in court, nor can he become your personal at- 
torney in dealing with your legal adversaries. He can 
recommend a course of action for you to take, however, 
and can draft letters and documents for your signature. 

Legal assistance does not include strictly official mat- 
ters nor does it provide counsel for courts-martial, in- 
vestigations, or appearances before various boards. 
Official matters such as personnel or disbursing prob- 
lems should be taken up with the Bureau or Office con- 
cerned, and qualified defense counsel for courts and 
boards are provided by the command concerned depend- 
ing on the circumstances. 

Basically what legal assistance gives you is “free 
gangway” to a lawyer with whom you can discuss your 
personal problems, large or small, without prejudice to 
your position and without cost to you. 
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The following hints will enable you to get the most 
out of this service: 

(1) Seek advice before taking doubtful action. After- 
wards advice may, of necessity, be mostly sympathy. 

(2) Make every effort to go to the legal assistance 
office in person. A telephone conversation is usually 
very unsatisfactory on both sides and your question 
may be one which cannot be answered immediately over 
the telephone. 

(3) Take all letters, documents and other papers with 
you when you go to the legal assistance office. The of- 
ficer must be able to examine contracts and other papers 
before he can give you an opinion about them. 

(4) Don’t hesitate to go to the legal assistance officer 
simply because you feel you may be bothering him. He 
is there for the express purpose of talking with you 
whether your problem is large or small. 

(5) Tell the officer all of your story—favorable and 
unfavorable to you. One fact that you hold back may 
change the entire picture as far as your particular case 
is concerned. 

Legal assistance is, of course, free. If, after consul- 
tation with your legal assistance officer, it is determined 
that a civilian attorney is required, the civilian attorney 
must be paid, although he will frequently adjust his fee 
to fit the serviceman’s financial condition. If a service- 
man or his dependent is completely without funds, Legal 
Aid or free civilian legal service may usually be obtained. 
Legal Aid is normally available only in cases where 
there is a real need and an absolute inability to pay 
anything. 

Legal Assistance in its present form had its begin- 
nings right at the first part of World War II when Bar 
Associations in various localities became aware of the 
tremendous volume of personal problems being brought 
about by the draft and the all out mobilization effort. 
Individual Bar Associations set up volunteer committees 
to advise and assist service personnel and those persons | 
about to be drafted. The American Bar Association then 
set out to establish these activities on an organized 
nation-wide basis. The Army and Navy were quick to 
recognize the magnitude of the problem, and by 1943, 
after considerable discussion and planning, the present 
program was worked out by the cooperative effort of 
the American Bar Association and the Armed Services. 
This cooperative effort is a continuing program. At the 
present time it amounts to a gigantic network of Army, 
Navy, Marine, Air Force, Coast Guard and civilian 
lawyers whose purpose is to insure that no serviceman 
or service dependent suffers through want of legal advice 
and assistance. 
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